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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2546 
H. B. ODOM, Plaj.ntiff, 
versus 
SINCLAIR REFINING COMP ANY, Defendant. 
PE·TITION FOR WRIT OF ERROR. 
· To the Chief Justice ani!, Justices of the Supreme Court .of 
.Appeals of Virginia.: 
Your petitioner, H. B. Odom, respectfully represents: 
That he is aggrieved by a final judgment of the Circuit 
Court of the City of Norfolk, Virginia, rendered against him 
on the 7th day of July, 1'941, in ·an action at law. The ,Judge 
refused to set aside the verdict of which the petitioner now 
complains. 
A transcript of the record is presented herewith as a part 
of this petitj.on. 
Page references herein are to the pages of the transcript 
of the record, p. being usedi to indicate page thereof, with the 
respective numbers following. 
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2* •FACTS. 
H. B. Odom, the plaintiff, in 1937, occupied the property 
known as Odom's !Service Station near the corner of Plume 
and Charlo~te Streets in the City of Norfolk, Virginia, and 
s~rved · gasoline known a.s Tydol. 
On October 15th, 1938, Odom made a contract with the de-
fendant" ,to sell Sinclair products exclusively on the express 
condition that he would be paid one cent per gallon. The ma-
terial part of the agreement is as follows :-
'' Shall yield and pay as rental £or said premises, station; 
and appurtenances a sum equal to one cent per gallon of all 
gasoline which shall be delivered to and sold from, and 
through, said station * * • '' 
See Exhibit 1. 
It is conceded that if this agreement is valid and correct 
that the d~f~ndant owes the plaintiff the sum of eight hun-
dred and eighty-one dollars and sixty-four cents ($881.64). 
The defendant interposed the following g-rounds of defense : 
1. That simultanaously with the execution of the lease sued 
on it issued a permit to the plaintiff to use said property at 
and for the same sum of money it agreed to pay under the 
lease which the plaintiff agreed to pay it. 
3* •2. That ~ince the execution of the lease in question 
the plaintiff has occupied said. property and ·owes the de-
fendant the reasonable rental value thereof, which is the 
amount ttgrMtl upon in tho lease sued on. 
Altd on the morning of th& t:tial of this action counsel :for 
the defendant &dded another grottnd of defense': 
'c That the facts and clrcumstanoes here disclose that there 
was a surrender of the -lease acquiesced in by the plaintiff. 1 ' 
The evidence of the defendant was to the effect that ihe 
p~fiilij~ .~re turnoo. ov~r to th~ plaintiff for operation and 
that th~ Sln~lair ~fining O~mpnny in turn cbarged the plain-
tiff the same rental as it promis~ to ·pay Odom.; that there ... 
fore the written agreement was offset by either the oral prom-
ise of Odom to pay the same rental, or that the defendant 
was entitled to a reasonable rental value of the premises be-
cause it turned the premises back to Mr. Odom. 
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The testimony showed that at ·the time the written agTee-
ment was made by Odom '¢th the Sinclair Refining Com- ' 
pany, its general agent and general manager at Norfolk wa~ 
a Mr. Hassell. Mr. Hassell, whose name is signed to the 
agreement with Odom that the Sinclair Refining Compp.ily 
would pay him a cent a gallon was not in court and did not 
testifv in behalf of the defendant. 
4* ·M~. Odom testified that there was never any agree-. 
ment or understanding that he should not receive any-
thing for the sale of their products, that it was alwa_ys under-
stood that the Sinclair Refining tComp~ny would pay him 
what was due him and that Mr. Hassell, the general manager, 
promised him in the presence of other witnesses that he would 
pay him and that he would take it up with the company. 
R.. M. Jones, a salesman for the defendant, testified that 
there was a written agreement, and ·testified on page 67 of 
the testimony that he did not have the agreement between 
Odom and the defendant, and then finally said he did have 
an agTeement and then stated further that he did not know 
whether it was genuine or not. 
Mr. Odom testified that he never signed any agTeement 
for the return of one cent per gallon, nor did he have any 
oral agreement. 
So we have the testimony of Odom and the representative 
of the defendant who both testified that so far as anv written 
agreement is concerned that. it was not genuine but forged and 
that there is no evidence to the contrary. 
On the point as to whether or not there is an oral agree-
ment, there is no evidence in the record. 
5* •The only other witness introduced by the Sinclair Oil 
Company on the question of any oral agreement was one, 
and only one, witness, R. M. Jones, and his testimony is en- · 
tirely silent on the question or statement of any oral agree-
ment. 
The only other witness for the defendant was a Mr. E. F. 
Gunter, who also failed to testify as to anything concerning 
an oral agreement or written a.greement that Mr. Odom ever 
made with the defendant. -His testimony is to the effeet sub-
stantially that when he cam~ to Norfolk, since January 1st, 
1940, that Odom was indebted to the company. · · 
The other defense of the defendant was to the reasonable 
rental value of the premises, and the record is entir_ely b}ank 
and silent as to the reasonable rental value of the premises. 
• I 
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ASSIGNMENT OF ERRORIS. 
The petitioner assigns as Error Number One:-
1. The court erred in refusing to grant Instruction A, which 
is as follows :-
The court instructs the jury that the amount of the plain-
'tiff's claim is conceded by the defendant to be correct as set 
out in the lease, and unless you believe from a preponder-
ance of the evidence tha~ there was an agre'ement on the part 
of the plaintiff to return the rental or to pay for the same, 
your verdict will be for the plaintiff Odom. 
6• *2. The court erred in granting Instruction .1, which i$ 
as follows:-
.The court instructs the jury that if they believe by ~ pre-
ponderance of the evidence that it was understood and agreed 
between the plaintiff and the defendant that no sums of 
·money would actually become due and payable from defend-
ant to plaintiff as rent on the premises which was the sub-
ject of the lease introduced in evidence, they shall find for 
the defendant. · 
3. The court erred in granting Instruction 3, which is as 
· follows:-
The court instructs the jury that if you ·believe from the 
evidence that during the period for which rent is claimed. by 
plaintiff from defendant pursuant to the lease i1,1troduced: in 
· evidence, plaintiff was the occupant of said premises and had 
the use thereof, then plaintiff is liable to defendant for the 
reasonable value of such use and occupation, which said value 
constitutes an offset to any claim by plaintiff for rent a.c- . 
cruing under the lease. 
ARGUMENT. 
There is no evidence in the record of any rental value of 
the premises and the evidence· further shows that there was 
no agreement on the part of Odom to pay ·a return rental to 
the defendant, nor is the evidence of Jones to that effect. 
Certainly, there is no evidence that the defendant is en-
titled to compensation for the use and oc,eupation of the prem-
ises. 
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7fd, ,.It is further respectfully submitted that it was er-
roneous to refuse the plaintiff Instruction A which set 
out the fact that the plaintiff's claim in amount is conceded 
to be correct and that unless the defendant proved by a pre-
ponderance of the evidence an agreement to. return the rental 
or to pay for the use of the premises, then the verdict should 
be for the plaintiff. 
· The defense of the defendant was an affirmative defense, 
:and it was the duty of the defendant to prove by a prepon-
derance of the evidence the .basis of its claim. 
If· the c.ourt will examine the debit or credit memorandum 
filed in the papers here, the court will note that the defendant 
:admits the credit for the rental per· the lease agreement, and 
then sets off a charge under a purported formal agreement. 
The agreement is · a. forged instrument and has never been 
signed by the plaintiff, and Hassell, who was a party to the 
so-called charge agreement was not even called as a witness 
to deny the plaintiff's statement that it was a· f9rgery and 
that there was never any so-called agreement. 
All the authorities are unanimous that a witness who could 
have been produced and which facts are known by the party, 
and who fails to introduce that evidence or that witness, 
the presumption is that the evidence would be unfavorable 
to him. 
, s• *It would be strange· indeed, and. contrary to the usual 
business practice, for anyone to sell the products of an-
other party exclusively, if he did not receive .any compensa-
tion for it. What advantag·e was there to the plaintiff in sell-. 
ing the Sinclair product exclusively if he was not t<? receive 
something in consideration of the same Y This gasqline sta-
tion was rented by Odom before he ever met the def~ndant. 
It is equitable, fair and just that he would have received . 
one cent per gallon for the sale of the Sinclair products. 
The defendant says that it rented the premises back to 
Odom. As a matter of fact, the defendant never had posses-
sion of the premises,. and Odom always occupied the premise$ 
from beginning to end. It was pure and simple an agree-
ment by the oil company to pay Odom for the sale of it~ 
products. . 
The court instructed the jury in behalf of the defendant 
that if they ibelieve there was an express contract, that they 
should bring in a verdict for the d~fendant. The court also 
instructed the jury that they could :briµg in a verdict for th(~ 
defendant if there was an implied contract. · 1 
(See instructions for the defendant.) 
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It is respectfully submitted that this is erroneous. 
9,jli •1n 13 Corpus Juris, at page 243, this proposition oi 
law laid down by the author is fortified by decisions from 
the Feder~J Courts, and practically the unanimous authori-
ties· of t~· United States. r_;rhe court said: · 
• 4. • . • • 
"There can be no implied contract where there is an ex-
press contract between the parties in reference to the same 
subject matter. The reason of the rule is that, since partie::; 
are bound by their -~g1:eement, there is no ground for· imply-
ing a promise where there is· an express contract, and it cau 
make no difference whether the contract is made by the par-
ties themselves or by others for them.'' 
The very same contention as the instant case was decided 
in the case of Moore v. Shell Oil Company, 1931 {Oregon) in 
6 Pacific 2nd, 216 :- · 
"Service station operator's contract with oil company, 
premises he leased to oil company, under agreement that 
operator would purchase supplies from lessee, did not release 
lessee from liability for rent." 
'' Servj.ce station operator'8 eon tract with oil company, 
whereby operator leased station to oil company and agreed 
to use company's prod:ncts exclus~ively, and company agreed 
to pay rent, held not void as contemplating immediate return 
of consideration to promisor.'' 
In Robinson, et al., v. Shell Oil Company (Washington) 
1933, 21' Pacific 2nd, page 246, the ·Court held that the station 
operator was entitled to collect his rental contract from the 
oil company notwithstanding the fact that he was in pos-
10* session • of the premises ( as is the case here). 
The svllabus of the case is as follows:-
. . 
"Written contract leasing oil station and providing for 
operation thereof by lessors held not ambiguous in matter 
of rental, precluding parol evidence.'' 
Your petitioner respeet.fully contends and submits that the 
judgment of the lower court in this case should be reversed; 
that a judgment should be entered for the plaintiff on the 
evidence in the case, or a new trial granted .as the Court of 
· Appeals may conclude proper. 
For the fore going reasons assigned, we respectfully pray 
H. B.: Odom, ·v. Sinclair Refining Co. 7 
that a writ of error may be awarded pending a review of this 
record by this court . 
. This petition is adopted as the opening brief, and will be 
filed in the office of the Clerk of the Supreme Court 0£ Ap-
peals of Virginia in the Oity of Richmond (along with a tran-
script of the record ai::td a check for one dollar and fifty cents 
($1.50) payable to the Clerk) and oral argument for gra11ting 
a writ. of error is requested ibefore the entire court. 
A copy of this petition was pfesented to counsel for the 
defendant on the 6th day of No\Tember, 1941. 
Respectfully sttbmitted, 
H.B. ODOM, 
By LOUIS B. FINE, 
Counsel. 
1Jl ,..The undersigned, whose address is 600 Bank of Oom· 
merce Building, N orf ollt, Virginia, an attorney duly 
qualified to practice in the Supreme Court of .Appeals of Vir-
ginia, state that in my opinion the judgment complained of in 
the foregoing petition is erroneous and should be r~-v-iew~d , 
and reversed by the Supreme Court of Appeal~ of V1rgima. 
Given under my ha.nd this 6th clay of November, 1941. 
Lams B. FINE. 
Receiyed November 7, 1941. 
M. B. W AT'TIS, Clerk: 
. November 27, 1941. Writ of error a.warded by the court. 
Bond $800. 




Pleas before the Circuit Court· of the· City of Norfolk, at 
the Courthouse thereof, on the 7th day of July, in the year 
of our Lord nineteen hundred and forty-one. 
Be It Remembered, that heretofore, to ... wit: In the Circuit 
Court aforesaid on the 9th day o:f: November, 1941, ,came H. 
• 
• 
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B. Odom, the plaintiff in a certain warrant sued out by· the 
said H. B. Odom against Sinclair Refining Co., a corp., de-
fendant, and docketed ·his appeal of said case from the, Civil 
Justice Court of the City of Norfolk. 
The following ~s the wart ant above ref erred to:· 
Commonwealth of Virginia, 
City of Norfolk, To-wit: 
To the High Constable of said City: 
\ 
I hereby command you in the name of the Commonwealth 
to summon Sinclair Refining· Co., a Corp. to appear· before 
the Civil Justice of the City of Norfolk, to try this warrant, 
in the City Building, 406 Plume Street, in .said City, ·at ·10 
A. M. on the 18th day of October, 1940, to answer .the com-
plaint of H. B. Odom upon a elaim for money, to-wit: for the 
sum of $881.69 due by lease agreement, with interest thereon 
as alleged in bill of particular~ from the day of , 
until paid, and $ protests fees ; and $ costs; and 
then and there make return of this warrant. 




E. L. SA WYER, J. P. 
Sinclair Renning Co., a Corp. 
In Debt-Before the Civil lustice of the City of Norfolk, 
Va., on the 8th day of November, 1940. 
Judgment is that the Plaintiff recover of the Defendaut 
(Jdgt. Dft.), with interest from the day of 
until paid, and· $ protest fees, and $ costs due by 
vVJ:LLIS V~ FENTRE:SS, 
· Civil Justice. 
The following is the High Constable's returu made on the 
fore going warrant= 
Oct 9---1940, 11 :45 ~. M. 
Executed in the City of Norfolk, State of Virginia. ,l;>y de-
livering a copy to E. F. Gunter, Gen. Agt. for Sinclair Re-
H.B., Odom, v. Sinclair Refining .Oo. 
futlng Co., a Corporation, 'in the City of Norfolk, wherein he 
r.esides and wherein the said Corporation is doing business. 
GEO. H. STEVE~S, 
High Constable · 
W. J. CONNELLY 
Deputy. High · Const.able. 
page '3 } The following is the Bill of Particulars ref erred 
to in the fore going w.arrant: 
Virginia: 
In the Civil Justice Court of the City of Norfolk. 
H. B. Odom, Plaintiff,. 
v. 
Sinclair Refining Company, Defendant. 
BILL OF PARTICULARiS 
. The plaintiff, by his attorney, now comes and says for his · 
bill of particulars, the following-: · · 
1. That he relies on the allegations in. the warrant; and 
2. That pursuant to a lease agreement made b.etween hi~ 
. and the defendant on the 15th day of October, 19·38, the de-
fendant agreed to pay him one cent (.Ole) per gallon, as 
stated in paragraph #2 of said agreement; and 
8. That said defendant is indebted to the plaintiff in the 
amount of $881.64, as per· statement attached hereto. 
·n. B. ODOM 
By LOUIS B. FINE, Counsel~· 
November 10th _to December 1st, 1938 
December 1st to January· ·]st, 1939 
January 1st to February 1st, 1'939 
February 1st to March 1st, 1939 
March 1st to April 1st, 1939 
April 1st to May 1st, 1939 
May 1st to June 1st, 1939 
June 1st to July 1st, 1939 
Ju~y 1st to August 1st, .l!l39 
page 4 ~ August 1st to September 1st, 1939 
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October 1st to November 1st, 1939 
November :1st to December 1st, 1939 
December 1st to Januarv 1st, 1940 
January . 1st to February 1st, 1940 
Febrttarj 1st to March 1st, 1940 
· March lst. . to April 1st, 1940· 
April 1st to May 1st, 1940 
May 1st to June 1st, 1940 
June 1st to July lst1 1940 
July 1st to August .1st, 1940 
Aug'Ust 1st to September 1st, 1940 














.And at another day, to-wit: In the Circuit Court afore· 
said, on the 4th day of December, 1940: 
This day came the parties, by counsel, and thereupon came 
a jury to-wit: J. E. Morrisette, J. H. Kegebein, A. M. 
Johnson, R . .A. Walker, R. IS. Meekins, B. M. Trotter and R. 
B. Townsend, who were sworn to well and truly try the issue 
joined, and having fully heard the evidence and argmnent 
of counsel returned their verdict in the following words, to-
wit: "We, the Jury, :find for the defendant'' .. And 
page 5 } thereupon said plaintiff, by counsel, moved the 
Court to sat aside the verdict of the jury and grant 
him a. new trial on the grounds that the same is contrary to 
the law and the evidenee ; and the further hearing of which 
motion is continued .. 
And now, at this day to-wit: In the Circuit Court afore-
said, on the 7th day 0£ J ulv, 1941, the day and year first here-
inabo11e written: · · 
This day came again the parties, by counsel, and the mo· 
tion :for a new trial hereto£ore made herein having been 
fully_ heard and maturely considered by the Court is ovet·· 
ruled. Whereupon it is considered by the Court that the 
judgment of the Civil Court be aftirtnec1 and that said plain .. 
. tiff take nothing by his suit herein and that said defendant 
go hence without day and recover against said plaintiff its 
costs about its defence in this behalf expended, to all of 
which said plaintiff, by counsel, duly excepted. 
.. The following is the Certificate: of Exceptions : 
lI. B. Odom, v. Sinclair Refining Co. 
page 6 ~ Virginia : 
In the Circuit Court of the City of Norfolk. 
H.B. Odom 
v. 
Sinclair Refining Company, a Corporation. 
NOTICE OF APPEAL. 
To Mr. W. L. Parker 






PLEASE TAKE NOTICE That on the 30th day of Au-
gust 1941, at 10 o'clock A. M., or as soon thereafter as I 
may be he beard at the Cir<mit Court of the City of Norfolk, 
Va. the undersigned will present to the Honorable~ A. R. Han-
eke!, Judge of the Circuit Court of the City of Norfolk, Vir .. 
ginia, who presided over the trial of the above mentioned 
case in the Circuit Court of the City of Norfolk, Virginia, on 
the 4th day of December, 1940, a stenographic report of the 
testimony and other incidents of the trial in the above case 
to be authenticated and verified by him. 
And also that the nndersig11ed will, at the same time and 
place, request the clerk of the said court to make up and de-
liver to counsel a transcript of the record in the above en-
titled cause for the purpose of presenting the same with a 
petition to the Supreme Court of Appeals of Virginia for a 
writ of error and supersedeas therein. 
By LOUIS B. FINE 
Counsel. 
Service accepted this 29 day of August, 1941. 
WILLIAM L. PARKER 
Attorney for the 
page 7 } Virginia: 
In the Circuit Court of the City of Norfolk. 
H.B. Odom 
v. 
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· RECORD. 
Stenographic report of all the testimony, together with all 
the motions, objections and exceptions on the part of the 
respective parties, the action of the court in respect thereto, 
all the instructions granted, amended and refused, and the 
objections and exceptions thereto,. and all other incidents of 
the-trial of the ·case of H.B. Odom v. 'Sinclair Refining Com-
pany, a Corporation,' tried in the Circuit Court of the City 
of Norfolk, Virginia, on the 4th day of December, 1940, be-
fore the Honorable A. R. Hanckel, and jury. 
Present: .Mr. Louis B. Fine for the plaintiff. 
· Mr. W. L. Parker for the defendant. 
page 8 } Mr. Parker: If your Honor pleases, .this matter 
was tried in the Civil Court and as it was .tried de 
novo, I don't know that the pleadings there are so particu-
larly formal anyway, but in any event I wish to add t(? the 
grounds of defense as set forth in the statement filed in the 
Civil Court that the facts and ,circumstances here disclose that 
there was a surrender of the lease acquiesced in by the plain-
tiff. 
Mr. Fine : A surrender of the lease Y . 
Mr. Parker: Yes. 
Mr. Fine: That is a new gTounds of defense this morning. 
What are the .particulars about the surrender! Will. you give 
us the date and time Y \ 
Mr. Parker: I simply state that the facts and circumstances 
will disclose- that there was a surrender of the lease. 
Mr. Fine: Ordinarily we would be entitled to a continuance 
if any new grounds of defense are offered, but I don't want a 
continuance. I want to try it, but I want to get some par-
, ticulars. 
Mr. Parker: It is a _question of law which will be argued 
later. 
Mr. Fine: That is all 1·ight, then. 
Mr. Parker : No new facts. 
Mr: Fine : No new facts T 
page 9 } Mr. Parker: No. 
H. B .. Odom, v. Sinclair Refining Co.· 
0. E. Wright. Capt. M. H. House. · 
C. E. WRIGHT, 
sworn on _behalf of the plaintiff, testified as follows: 
Ex~ned by Mr. Fine: 
Q. You are Mr. C. E. WrighU 
A. That is right. 
13 
Q. Mr. Wrig·ht, how long have you resided in the City ~f 
Norfolk? . 
A. All of my life. · 
Q. You are in the automobile business in this city,' are you, 
sirf · .. , ·, 
A. That is right. · · . · . 
Q. How'l,;mg have yon known Mr. H.B. Odom, the plaintif.f 
in this casef . . 
A .. Well, I would not know exactly, but it has been ten-years 
or more, maybe longer than that, maybe. ~fteen. · · · 
Q. D.o you know ~is reputation in the community f 9r truth 
and veracity? · · · . 
A .. He worked for me some and· I found him to be all right 
in everything he did and said. · · 
page 10 ~ Q. Would you believe him in a matter in which 
. he is interested with regard to his reputation for. 
truth and veracity Y 
A.· T would. I have no reason to say otherwise .. 
. , .. 
CAPT. ·M.· H. HOUSE, 
sworn on behalf of the plaintiff, testified. as follows: 
Examined by Mr. Fine: 
Q. You are Capt. M. H. House_? 
A. That is right. -
Q. Of the Norfolk Police Department Y 
A. That is right, sir. · 
Q. How long have you resided in Norfolk, Captain 7 
A. Thirty-six years. 
Q. How long have you known Henry B. Odom, the plaip.tiff 
in this case? · · 
A. Around seventeen or eighteen years. · 
Q. Do you know his reputation for truth and ver~ity in 
the community in which he lives Y · 
A. I think I do, sir. 
Q~. Wba~ is iU 
page 11 } A. Good. 
Q. Would you believe him in a matter. in which 
he is interested? 
A. Yes, sir. 
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T. W.- Aldridge, W. H. Thompson. II .. B. Odom. 
T. W. ALDRIDGE, 
sworn on behalf of the plaintiff, testified as follows : 
Examined by Mr. Fine: 
Q. You are Mr. T. ·W. Aldridgef 
A. Yes, sir. 
Q. What is your business, Mr. Aldridge'r 
A. Contrac.tor and builder. 
Q. Do you know Mr. Odom here! 
A. Yes, sir. 
Q. How long have you known him f 
A. Five years, five or six years. 
Q. Do you know his reputation for truth and veracity in 
the community in which he livest 
A. Yes, sir. 
Q. What is itY 
A. First class. 
page 12 ~ Q. W 01ild you believe him in a matter in which 
he is interested! 
A. Yes, sir .. 
W. H. THOMPSON, 
sworn on behalf of the plaintiff, testified as follows: 
Examined by Mr. Fine: 
Q. State your :full name, please, sirf 
A. William H. Thompson .. 
Q. You are connected with the.Remington Rand Company? 
A. Yes, sir. 
Q. Do you know Mr. Henry B. OdomY 
A. Yes, very well, sir. 
Q. Do you know his reputation for truth and veracity in 
the community in which he livesY 
A. Yes, sir. 
Q. What is it f· 
A. Very good. 
Q. Would you believe him in a matter in which he is inter-
ested? 
A. I would, sir .. 
page 13 ~ H. B. ODOM, . 
. the plaintiff, b~ing first duly sworn, testified a~ 
follows: 
Examined by Mr. Fine: 
Q. You are Mr. H. B. Odom! 
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A. Yes, sir. 
Q. How old are you, Mr. Odomt Speak up loud so we can 
all hear you. How old are you T 
A. I am thirty-five years old. 
Q. And you live where Y 
A. 2840 Argonne Avenue. . 
Q. You operate what is known as Odom's Service Station , 
near the corner of Plmne and Church :Streets! 
A. Yes, sir. · 
Q. Tha.t is right near the old Post Office Annex Y 
A. Yes. · 
Q. Is that right Y 
A. Yes, sir. -
Q. How long· have you been there? 
A. I have been there four years. 
Q. Four years 7 
A. Yes, sir. 
Q. When you first took over that business what gasoline 
were you serving 7 
A. Tide oil. 
Q. In October, on the 16th day of October, 1938, 
page 14 } you took over the Sinelair Products! 
A. Yes, sir. 
Q. Is that right? 
A. Yes, sir. . 
Q. Did you, or not, execute this lease with the Sinclair Re-
fining Company on the 15th day of October! 
A. Yes, sir. · 
The Court: What date? 
Mr. Fine: October 15th, 1938. I will not read the entire 
lease, but I will read the clause that is in dispute here : 
"For each month during the term hereof, or during any 
renewal or extension thereof, Lessee shall yield and pay as 
rental for said premises, station and appurtenances a sum 
equal to one cent per gallon of all gasoline which shall be de-
livered to and sold from and through said station during the 
month for which rental is to be computed. The monthly pe-
riods for which rentals shall be due and payable shall be 
calendar months. Such rentals shall be paid in arrears not 
· 1ater than the 20th dav after the end of each calendar month. 
It is understood and agr~ed, however' that the rental for any 
monthly p~riod shall not be less than three dollars ( $3.00) .- " 
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I introduce that lease to. be marked by the ,reporter. 
Note: The paper was marked ''Exhibit 1." 
By Mr. Fine: 
Q. Mr. Odom, you went along with them on that lease; is 
that correeU · · · 
A~ Yes, sir. . 
page 15} Q. What did you rent to them! Did you rent 
them the entire premises, or wha.t Y 
A. Rented them rights for their tanks on the front to serve 
their product. 
Mr. Parker: I object to that. The lease speaks for itself. 
The Court : I suppose so. 
Mr. Parker: "Lessor, for and in consideration of rents, 
covenants and agreements hereinafter mentioned, reserved 
and conditioned on the part of the Lessee to be maintained, 
paid, kept and performed, has rented and leased and by these 
presents does hereby rent and lease until Lessee, its succes-
sors · and assigns, the following described premises situate 
in the City of Norfolk, County of Norfolk, and State of _Vir-
ginia, at No. 610 East Plume Street, being also known ·as 
Odom's Service 8t~tion," and being further described as be-
ginning .at the southea.stern ·Corner of Lot known as 614 Plume 
Street, and goes on and describes it by nietes and bounds. 
The Court: He can't ask questions that would vary tha't. 
'Mr. Parker: No, sir. 
Mr. F~ne: I am not trying to vary it but show what it is. 
Bv Mr. Fine: 
J • • Q. The lease says that you rented them that 
page 16 } part and only that part of the premises. What did 
you rent of that part and where is that part Y 
A. I rented them the exclusive right to sell their products. 
Q . .You. rented them that part and only that part to do 
what, to put their tanks there? 
A.. Yes, sir. 
Q. Did they have anybody to operate the tanks Y 
A. No, sir. 
Q. Who operated them 1 
A. I operated them myself. 
Q .. They were their tanks f 
A. Yes, sir. 
·, 
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Q. And under the terms of this' lease they had a right to 
remove them when they wanted to? 
.A. Yes., sir. 
The Court: What is the provision about thaU You had 
better read it to the jury -so · we can understand it. 
Mr. :Fine:: .All right, your Honor. It is Paragraph No. tl.. 
Mr .. Parker: I thought he was going to disclose what was 
rented first. 
Mr. Fine: He has done that, "That part and only that 
part.'' I will read this paragraph eleven: 
page 17} ·HOn the termination of this lease· by lapse of 
time or otherwise, -Lessee may, at its option and 
at its own expense, remove :f roin the demised premisei;; any 
and all improve;m.ents and equipment of whatsoever . nature 
heretofore or hereafter placed or owned by it on the demised 
premises, whether affixed ~o the premises or located in, on 
or under the same, or not;, and after such r:emoval shall re-
store the surf ace· of the ground to its uniform· level and even 
·condition, free from all excavations and from debris." 
Mr. Parker: That doe,sn 't correspond to what I have here. 
He_ is introducing a carbon a.nd here is the original of it. 
Mr. Fine: Did you read "That part and that part only"¥ 
· Mr. Parker: It is X 'd out on this, and initialed on the mar-
gin. He has read from a carbon. · · · . 
The Court: It is scratched out from the original anyway? 
Mr. Parker : Yes, sir. 
Mr. Fine-: Anyhow, the lease speaks for itself. 
Note : Lease ref erred to by Mr. Parked as original lease 
was marked "Exhlbit 1-A." · 
. By Mr. Fine: 
Q. Did they occupy any part of your premises? 
A.. No, sir. 
Q. Other than the gas tanks Y 
A. Only the gas tanks and the pumps. 
Mr. Parker: I object to that. -The lease speaks for itself. 
The Court: They occupied it only in accordance · 
page 18 } with the lease~ as I understand it. 
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By Mr. Fine: 
Q. ~t else do you have there besides the sale of the Sin-
clair P.rQd"ucts t What else do you do there Y 
A. "'O':se · my shop, repair shop. 
Q. · Repair shop t 
A. Yes, sir. 
The Court : On the same premises f 
Mr. Fine: Yes, sir. 
By Mr. Fine: 
Q. To g·et an idea of the promises here, it is numbered 614 
Plume Street. How long is it and how wide is it, Mr. Odom f 
A. I wouldn't know that exactly. 
Q. .A.pproximatelyf 
A. It is a parking lot. I used it for a free parking lot. 
Q . .A. free parking Iott 
A. Yes, sir. . 
Q. What else do yon have there besides a free parking Iott 
A. And my garage. 
Q. How big is that garagef 
A. About 125 x 100. 
Q. How about the land that surrounds the 100 x 
page 19 ~ 125 parking lot f How much space does the oil 
company oooupy with regard to their gasoline sta-
tion punips! . 
A. They occupy about seventy-five feet, I reckon. 
Q. Seventy-five feetf 
A. About seventy-five feet. 
The Court : Isn't that specifi,ed in the lease Y I thought it 
said it ran s11ch and such a distance. 
Mr. P.arker: He is continuing the same line of examination 
that I objooted to; and ft is in an attempt to vary the con-
tract. 
Mr. Fine: We are not attempting to vary it. We are show-
ing what part he is supposed to occupy and what part the oil 
·Company is supposed to occupy. · 
The Court: Doesn't the lease specify it? 
Mr. Parker: Yes, sir,, it does. 
The Court: Does the lease specify how much Sinclair gets 
and how much he has for his garage f 
Mr. Fine : No, it doesn't., Look at fl;, Mr. Parker, and see 
if I am telling the court wrong·. See if there is any part he 
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is supposed to occupy and any part· that Sinclair is supposed 
to occupy specified in it. 
Mr. Parker: I said there is a description of :the property 
which is leased . 
. Mr. Fine: But there is no part specified. It" doesn't specify 
what part they are to occupy or what part th<=' 
page 20 ~ tSinclair people were to occupy. 
The Court : "Who was the lease between 7 
Mr. Fine: Mr. Odom and the Oil Company. 
The Court: And it does not specify itf 
Mr. Fine: No, sir, it does not specify which is to use which 
part. . · 
The Court: Read that. If it is in the lease, of course, it is 
binding on both parties. 
Mr. Parker : It is the whole premises. 
The Court: Let's read the description. I don't know a 
thing in the world about it yet. It is just as olear as mud 
so far; and I want to get a description of the property he 
leased to them. · 
Mr. Fine: The description of it, if your Honor pleases, is: 
'' Beginning at the southeastern oomer of Lot known as 
No. 614 Plume Street and running· in a northerly. direction 
111 feet, 7 inches, more or less, thence in a westerly direction 
181 feet, ID inches, more or less, to Chesapeake Street, in a 
. southeasterly direction 77 f ee.t, more or less, to the northeast 
corner of an old frame stable now occupied by 0. H. Swink. 
known as No. 600 Plume Street, thence alongside above men-
tioned stable a distance of 77 feet, more or less; to the north- -
west corner of a lot known as No. 608 Plume Street, thettcf' 
in a southerly direction 44 feet, more or less, to the street 
line, thence along Plume Street in an easterly direction 75 
feet, more or less, to the point of beginning·.'' 
That is the description of the property. 
By Mr. Fine: 
· . Q. Is that correct, Mr. Odom 7 
page 21 } A. Yes, sir. 
Q. When you leased that property to the 1Sin-
clair Oil Company did they. operate itf 
A. No, sir, they didn't operate it. 
Q. They didn't Y 
A. I operated it myself. 
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Q. You operated it yourself Y 
A. Yes, sir. , . , 
Q~ When you operated it yourself did they give you any-
thing for operating it other than le a gallon that is specified 
in · the lease ? 
.A.. No, sir. 
Q. They di~ 't give you anything else f 
A. No. 
Q. But le a gallon Y 
A. No, sir. 
Q. And that is what you are looking for? 
A_. That is what I am looking for. 
Mr. Parker: I object to leading the witness, if your Honor 
pleases. He is continuing· to do it. · · 
By Mr. Fine: 1 
Q. Now, yo11 have received a credit memorandum from 
them ever since the first day you were in business;· is that 
rig·htf 
A. Yes, sir. 
page 22 ~ Q. I mean since you have been in ·business wit;h 
them . 
.A.. Yes, sir, the Sinclair. 
Q. Isn't it true-
Mr. Parker: I object to the form of the question. 
By Mr. Fine: 
Q. Is it true, or not, that you received these credit memo-
randa? 
A. Yes, sir. 
The Court: What are they, Mr. Fine Y 
Mr. Fine: Recognizing le. a gallon due. him. 
By Mr. Fine: Q. That is from the first month that you were in ,business; 
is that righU · 
A. Yes, sir. 
Q. That is right, is it f 
A. Yes, sir. 
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Mr. Fine: Is there any dispute about these items, Mr. 
Parker, in the bill of particulars Y 
Mr. Parker: How do you mean, dispute Y 
· Mr. Fine: I mean in the amounts and dates of the ctedit 
m·emoranda. 
Mr. Parker: No. 
By Mr. Fine-:· . 
Q. In order to save time ~ will ask you this question: You 
have received a c.redit memorandum for the amount stated in 
this bill of particulars? ·. 
·page 23} A. Yes, sir. 
Q. Making a total of $881.64 T 
A. Yes, sir. 
Q. That they have not· paid you Y 
A. No, sir. 
Q. Now, ]ir. Odom, yo~ heard my friend say ·iri Jiis open-
ing statement to the jury th~t you let these amounts accumu- -
late from month to month, and that y6u owed the Sincl~ir Oil· 
Company money! · 
A. Yes, sir. 
Q. · How much did you owe them? 
A. I owed them a.bout three or four hundred dollars. 
Q. You owed them that much one time Y · 
A. Yes. 
Q. Why did they say they held the mon~y bac~ T 
Mr. Parker: I object to that. 
Mr. Fine: I want to show what the manager o~ the com~ 
pany says. 
· Mr. Parker: Ye_s, but don't put the. words in the ·witness' 
m(;mth· about .holding the money back. 
By_ Mr. Fine: 
Q. Did. you have any conversation with any official of the 
Sinclair Company regarding the amount due 7 
A. Yes. · · · · 
page 24 } ·By the Court: . · 
Q. Who was 1t Y 
A. Mr. Hassell. 
By Mr. Fine : 
· Q. What position· did he hold t 
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A. Manager of the 8incalir Oil Company in this distri~ 
Mr. Hassell. 
Q. All right. . 
A. And. :Mr. Jones. I asked Mr. Hassell and Mr. Jones time 
and t4rte .. ·a!'g~ about this lease agreement of le a gallon and 
they ·said ·~y. would straighten it out. They kept telling 
me they would do it, and I still owed them money and s9 then 
they kept on sending these statements, and then they sent~ 
statement about what I owed them, and I asked Mr. Hassell 
about it and he said to pay the Sinclair Oil and he would see 
that I got my pay of le a gallon 011J the lease agreeme~t. 
By the Court:. 
Q. Who is Mr. Jonesf 
A.. Mr. Hassell and Mr. Jones both. 
By Mr. Fine: . _ . 
Q. What position does Mr. Jones hold with the company! 
What did he have to do with it T. 
A. He is one of the representatives of the company, too. 
Q. Is he the Washington manager f 
A. I don't know what his title is. 
page 25 ~ Mr. Fine : H.e is here and we can ask him. 
By the Court: . . 
Q. I wanted to know what authority he had. I understood 
that Hassell was manager. · 
A. Hassell was manager. 
By Mr. Fine : . _ _ 
Q. Written on this c.redit memorandum they state. that they 
owe you $31.84 for the fiirst month, ancl then they have on the 
•bottom of the agreement, bottom of the paper here, ''Charge 
for: Consideration under Form 2072-R Agreement, period 
as abov.e.'' Hav~ you had any agteement in writing other 
, than this lease with them? . 
A. No, sir, never had any agreement at all. 
Q. Did you bring this to the attention of Mr. Hassell and 
Mr. Jones? 
A. Yes, sir, I certainly did. 
Q. And following this period of time, when you gave them 
the right to put these pumps in the ground there, from 1988 on 
untit the 1st day of October, 11940,i they never have paid you 
anything! 
IL IL Odom; vi Sinclair Re:fbililg Qb. 
H, B, Oitomi 
A. No, sir. 
Q. For the use of it f 
.A. No~ sir. 
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:N" ote: Credit memdrattfla heretofore referred W; twenty-
. tjiree in number, are attached tog~ther as ot1e e:t:... 
page 26 ~ liibit; afltl ttUitket1 "Exhibit Nt>. 2." 
CROSS EX.A:MINAT10N 
By Mr. Parker: 
.-Q. Mr. Odom, when you g·ot this first statement from New 
Ytlrk, wliieli Wits dated Deeetnber 16th, 1988J whfoh eovtfred 
the period from N ov~mber 10th to N oye~ber 30th; 19aS, that 
c6te¥etl tlie first ttld:fitli tlUU yotl had don~ ·business with Sin-
clair, didn't it?. 
A. Yes, sir. 
Q. Did you look at that statement when yo11 got it! 
A. I called Mr. Jon~§,. a.tt@ntibii to it 
Q. What did you tell him Y . 
A. I asked him about thftt afltl li~ sMd that I was supposed 
to get a check with it, and t~e c.ompany might was. liolfling it 
bitck on ~c6unt of I @wea tli@m indrtey to ttpPly 011 the ac-
eofilit. 
Q. You a~e a business man, Mr. Odom, are you ndt f 
A. Yes,; sit. 
Q. You can read that. What is on that statemerl.t is very 
simple, isn't iU 
A. Yes. 
Q. Antl n just §lio"Ts opfitHHte to wliat you hllVe just said, 
doesn't itY 
A. Mr. ,Tones told in~ 
, . Q. I am not asking you what he told ycni; ibfit I · 
pttge 27 ~ atil aslnttg: ydtl--
Mr. Fine: I object to counsel not peftnitting hibi to answer 
the question. . 
The Court: Let him ask the question and then he can ex-
plain. 
By !(r. i?atkM: .· .. Q. lt shows an absoltite 6:ffset Y 
A. Ye§. . .. _ . (J. But ttothitig owirlg £ram Sinclair to you f 
24 Supreme Court .of Appeals of Virginia 
H.B. Odom. 
A. That i~ right. 
: Mr. Fine: .You didn't give him a chance, to tell you what 
Mr. Jones told him. 
The Court: You said the item first was rent and the other 
was whatY 
Mr. Parker: Here is the wav the statement reads: '' Credits 
for: Rental per lease agreement 11/10 to 11/30/38, $31.84." 
The Court: That is rentaU 
Mr. Parker.: Yes, sir. Under that is entered: "Charge for: 
Consideration under Form 2072-R Agreement, period as 
above, $31.84.'' 
Mr. Fine: He says he never executed any agreement under 
any kind of form. . 
The Court: I am asking him about the. item that 
page 28 r is there. 
By Mr. Parker: · 
Q. So that is a cr~dit for it, isn't it f 
A. Yes. 
Q. ''Rental per lease agreement,. $3:U.84''7 
A. Yes. 
· Q. And '' Charge for: Consideration under Form 2072-R 
Agreement, period as above.'' That is for the same period Y 
A. Yes. 
Q. They have charged you for that same periodY 
A. Yes. 
Q. You understood thaU 
A. Yes. · 
Q. And they charged you exactly the same amount? 
A. Yes. 
Q.·'Showing a balance due of nothing? 
A. Yes. 
·Q. And each month beginning December 16th, 1938, until 
you brought this suit in 1940 you got a similar statement with 
similar language on it Y 
A. Yes. 
The Court: Read the second_one, Mr. Parker. 
Mr. Parker: The second one is dated January 17th, 1939. 
The Court: The second one is like the :first Y 
page 29} Mr. Parker:. Yes, sir, all the s_ame~ ''Credit for: 
· rental per lease agreement December 1st to· De-
cember' 31st, 1938, $53.70; charge for: Consideration under-
H.B., Odom, v. Sinclair Refining Co. 25 
H.B. Odom. 
Form 2072-R Agreement, period as above, $53. 70, '' and the 
balance is nothing. · 
By Mr. Paxker: 
Q. That is right, isn't itf 
A. That is right. 
Q. That went on for eaeh month beginning in December of 
1938 and until you started this suit in the fall of 1940! 
A. Yes. . 
Q. And in· that time you were buying every day these Sin-
clair pro~ucts t 
A. Yes, pretty near ev~ry day or every other da,. 
Q. You were paying them: from time to time Y 
A. Yes. 
Q. Were you not Y 
A. Yes. 
Q. You stated on your direct examination that you were 
given to understand that this was being applied on your old 
.account? . 
A. On my old account! 
The Court: Wbat was the account f· 
Mr. Fine: He said he owed them three or four hundred 
dollars. 
page 80 } The Witness: I always owed .them money .. 
By the. Court: 
Q. Before yo'u took the lease? 
A. No, sir. 
By Mr. Parker: 
Q. Did you owe them any money at the end of the month 1. 
A. Yes, sir. 
Q. You thought it was a credit! 
A. Yes, sir. That is what Mr. Jones told me. 
Q. I am not talking· about what Mr. Jones said. You thought. 
it was a credit Y 
Mr. Fine: I think he should be given an opportunity to ex-
plain it. · 
By Mr. Parker: · · 
Q. You understood you were simply being credited on what 
you owed the Sinclair Y · 
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A, '¥es; · Mir: 
Q. How much do you owe them now°l 
A. I don't owe them anything now. 
Q. When did you pay them 'i 
A. I have done and: J)aid them up. 
Q. When~ did you pay them T 
A: I. paiff theftl abtJttt six t,t se~rl :trtanths ilgtJ. 
Q. Why did you pay them stir or l:l~ven ttttlntll~ a!ttl wiiett, 
. .. ac~rding to your statement, they owed yott some 
pltlJe at ~ fit@ 6r ~ix liiif\dtatl d6llttrs t. . 
A. Because Mr. Hassell told me tc1 gtl tthelid atid 
pay the Siftclaif Oil Coirlpaiiy aiid lie wottld see thilt I got 
my money. . . 
Q. Yv as Mr. Hassell here when you paid the last ooht you 
owed Sinclair Y 
A. Yes, sir. . 
Q: Mr, H!Uisell Wlis lit3re wli@fi ytUi paid Siiitl1ttfr the fast 
llithiey yott aw@d thelfl, 
A. Yes. 
Q. That terminated your relatiofi§ with tlilfiti f 
A. Yes .. 
Q. WJ:ien was thaU .. 
A. I ddil't ki16w tfidictly me date. 
By :Mr, Fin@ f 
Q. Can't you give the month Y He doesn't want the ~xact 
date, but the approximate date. What month 'WUE! it, if ythi 
can remem'berf 
The Court: Have you any document that shows, Mr. Par-
ker? . 
Mf: Fifi@ : Ifo ha~ gdt lii~ @lte<!k!:11 iiu cfortbt, 
A. I think it was arotiftd Aprii. 
By the Court : . 
Q. April gf this yeai: Y 
A. Yes, sir. 
By Mr. Parker: 
Q. You· didn't quit buying products until No-
page 32 ~ vember 10th of this year Y 
A. Nti: 
Q. Last month 7 
' 
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A. Yes. . 
Q. And you paid them every cent you owed them T 
A. Yes; sir.· 
Q. In spite of the fact that you claim they owed you over 
$800.00? 
A. Yes, sir. 
Q. You went ahead and paid . them T 
A. Yes. . 
Q. In spite of the fact that you understood you were being 
credited on your account eac.h month for whatever that ::Le. a 
gallon amounted to! 
A. It was 'Mr. Hassell that told me that, yes, sir. 
Q. Don't you know, as a matter of fact, Mr. Hassell has 
not been connected with the Si.nclair Refining Company in 
this vicinity since December 31st, 1939? · 
A. No, sir. I don't know exactly what date he left from 
· here. · 
Q·. Have you seen him here in the last yearY 
A. Oh, yes, I have seen him here in the last year. 
Q. When did you see him last T . 
A. About three months ago. 
page 33 ~ Q. Was he connected with the Sinclair at that 
timeT 
A. I could not tell vou who he was connected with. 
Q. Did you have occ.asion to talk to him T 
A. No. 
Q. Where did you s~e him? 
A. On the street. 
Q .. Did you speak to him Y 
A. No, sir. He was on the other side of the street. 
Q. You don't know whether he was here on a visit Y 
A. No. 
Q. And you don't know where he is now Y 
A. No. 
Q. You have no reason to think he is connected with S.in-
olair, do you Y 
A. Np. · 
Q. When you made your fin~l settlement with Sinclair, how 
much did vou owe them Y 
A. I think it was close to $400.00, three hundred and sixty-
one dollars and some cents. 
Q. And that was November 10th? 
A. I don't know exactly what cents it was, but it was 
around $400.00. 
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Q. That is close enough for me. · 
A. T4at was last month, less than a month ago. 
Q. November 10th is when you close.d quU 
page·. 34 ~ A. That is when I closed out. 
Q. And·you paid them that amountY 
A. Yes. I paid them every cent that I owed them. 
Q. In spite of the fact you claim they owed you over 
$800.00? . 
A. I owed them a long time ago, long before November 10th. 
Q. How long ago was it Y . · · 
A. My bill had been standing for over a year. 
Q. You hadn't paidi them a cent for over a yearY 
A. I had bee~ paying cash money for the gasoline. 
Q. And you haven't had any credit for how longY 
A. Over a year ago. I have been paying cash money for the 
gasoline that I got each month. · . 
Q. But nevertheless, after considerable ·accumulation under 
this lease, you paid them approximately $400.00Y 
A. -Y-es; sir. · 
Q. In spite of the fact that you claim they owed you that 
much money? 
A. I paid it on account ·of Mr. Hassell stating to go ahead 
and pay it every month as I could until I got it paid, and 
that he would ·see that I got my money after that. · 
Q. As a matter of faet, Sinclair went in the premises solely 
for the purpose of installing their equipment, did they nott 
A. Yes, sir. 
page 35 ~ Q. They didn't attempt to operate the business 
themselves Y 
A. No. I operated it myself. 
Q. It was your business, was iU 
A. Yes. 
Q. After they had executed this lease, you had leased the 
property from some people by the name of Snyder, Snyder's 
estateY 
A. Yes. 
Q. They had the lease? 
A. Yes. 
Q. And you sub-let the same property to Sinclair that is·. 
covered in the lease that has been introduced in evidence, 
which is your sub-lease to Sinclair. Sinclair went. on the 
premises and installed these tanks, pumps and other eqnil)-
ment and then delivered the premises right back to you, didn't 
~yY . 
A. I was to serve their product on that property. 
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Q. Answer the question. They turned over pos~ession of 
those premises to you, didn't they f · 
.A. Yes. 
Q. Did they have any rights on there themselves! 
A. Sure. 
· Q. What rights 7 
A.. Rignts of their tanks and pumps. 
page 36} Q. That is the only right they had, was to allow 
their tanks to remain on there; is that correct Y 
A. Yes. · j • - .-
Q. They didn't have any right to go in there. and put their 
men in there and put you out, did they Y · · · · ' · · · - ·· 
.A. No., sir. · . · · · , · 
Q. They didn't have any right to put their men in there. 
to sell products and put the money in their pocket? . , , . · 
A. No, sir. . 
· Q. They didn't have any right to put their products .in there 
and· sell them for their own account? · · 
A. No. 
Q. They didn't have any rights on these premises at -all? 
You had exclusive possession of those· premises after they 
installed their equipment; is that right 7 
.A.. 1:es, sir. · . 
Q. That w·as in accordance with your agre-ement with them, 
that they would redeliver· the premises to you and you should 
have exclusive right to possession, use and tenaneyf 
.A.. For le a gallon rental 
Mr. Parker: The lease speaks for itself. 
RE-DIRECT EXAMINATION 
Bv Mr. Fine: · 
.. . Q. You said you owed the Sinclair Oil Company 
page 37 } between three and four hundred dollars? 
A. Yes, sir. 
, Q. You told Mr. Parker you owed them between three and 
four hundred dollars Y 
A. Yes. 
Q. And that. you paid them upt 
.A.. Yes. · 
Q. Because Mr. Hassell-
A. Told me. 
Q. Said that he was goin~ to see that yon got your moneyY 
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A. Yes. . . 
Q. Wbsn -yvas that, when Mr. Hassell was with the eolli-
panyf. ·· .. '. 
A. Ye~, sit. 
Q. Last year f 
A. Yes. 
Q. And from then on you paid cash f 
A. Yes. 
Q. From then on you had been. paying cash f 
A. Yes, sir. 
By the Court: 
Q. I believe yon said, Mr. Odom, there was some payment 
made in November of this yearf 
A. No, sir; 
The Court: Mr. Parker asked him that question. 
page 38 f Mr. Fine: That is what I was trying to clear 
up. He said he paid· them approximately three _or 
fo:nr hundred doIIars and got a release. That was in N ovem-
ber of this year, but this rent aecount was owing in 1939. 
The Court : . I understood him to sav there was some settle-
ment he made in April of this year: · 
The Witness: Wben I paid them up. I said at that time I 
owed them for about a year ago, and he asked me the exa~t 
date and I didn't know the exact date, ibnt maybe about April. 
RE.JCROSS EXAMINATION 
By Mr. Parker: 
Q. Let '.s check up on that. Yon say you owed them about 
a year ago¥ 
A. Yes. 
t. ' ' 
By the Court: · 
Q. Mr. Parker asked yon something about November 10th. 
A. That is when the contract run out with them. 
By Mr. Parker : 
Q.- Did you pay them anything at that time f 
A. November 10th f 
Q. Yes .. 
A. No. 
Q. You didn't owe them anything 1 
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A. No, sir. . . 
page 39 ~ Q. Have you paid any accounts at all during this 
yearY . 
A. No, sir; paid cash foi~ everything I have got from them, 
Q. I am asking you if you. paid them any debt you owed 
them during this past year Y · 
A. No, sir. · 
Q. Did you pay any trade acceptances 7 
.A .. Yes, sir. 
Q. That is a debt, isn't it? 
A. Yes. That is a note. 
Mr. Fine: Ask him when it was paid. 
Mr. Parker: Let me cond11.et the examination, please. 
By Mr. Parker: 
Q. When did you pay the trade acceptances, the note, or 
whatever vou call it? 
A. I wouldn't know unless I go and get the bills. I can't 
keep it in my head, the exact date! 
Q. When you paid the $400.00 did you pay them by cheek Y 
A. No, sir; · 
Q. Where did you pay it? 
A. Paid it in commissions. 
Q. Where did you pay it f 
A. At the plant. 
Q. In money? 
A. Money. 
page 40 ~ Q. Paid it to whoin 7 
A~ Mr. MeClung was delivering my gas at tha.t 
time and I paid on commissions to McClung. I paid it on 
commissions. 
Q. Have you got a receipt for it Y 
A. Yes, sir. 
Q. I would like to have it . 
.A.. I have got it at the shop. 
The Court: How long did these credit memoranda run Y 
Mr. Parker: The last one is dated October 15th, 1940, and 
covers period of ,September, 1940. 
The Court: I understood him to .say he was paying cash at 
that time. 
Mr. Parker: That is what he said. 
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By the Court: 
Q. Were you getting those then Y 
A. Judge, your Honor-
. Q. The first one here is from November 10th to November 
3oth .. 
.A. Judge, your Honor, these· slips here is the lease agree-
ment and run from-
Mr. Fine : Just answer the question. 
B:v.: the Court: 
, Q. I understood you were getting them each month? 
A. Yes, sir. 
page 4li ~ Q. When did they start, and when did yon go 
on a cash basis Y 
A. This hasn't anything to do with the c.ash basis, your 
Honor. · 
Mr. Fine: Let me get this straightened out, Mr. Parker. 
Mr. P~rker: ·I haven't :finished examining .the witness. 
Mr. Fine : I· mean for the court. 
Mr. Parker: Let the court look out for itself., 
By Mr. Parker: 
Q. Now, Mr. Odom, you began getting these .everr month· 
showing a debit and credit beginning with the one on Decem-
ber 16th, :lt938 Y 
A. That is right. 
Q. You -got one every month Y 
A. Yes. . · 
By the Court : 
Q. From the 10th of November to the 30th of November? 
.A. I got that in December. · 
· Mr. Parker: He got that in December, 1938. 
By Mr. Parker: 
Q. You got another one in similar form each month? 
A. Ea-ch month. 
Q. Until October 15th, .1940? 
page. 42 ~ · A .. That is right. 
Q. That was two months ago Y 
. A. Yes, sir. 
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Q. Less than two months t 
A .. Yes. . . . 
Q. And that showed· a credit for September, 1940, ''Rental 
per lease agreement, $27 .OQ,'' and under th:at, '' Charge for 
Consideration under Form 2072-R Agreeme~t for period in~ 
di.oated above, $27.00"7 
A. Yes. 
Q. If you thought that was a payment on your old account 
why didn't you say something about it Y · · 
A. I didn't owe them anything at that time. 
Q. According -to your testimony, you owed them nothing 
fMa~MY · 
.A. Yes. 
Q. Y ~t f o'r a year you had been getting each month one of 
these statements showing credit which you thought- · 
A. Yes. I had been asking Mr. Jones about it and he said 
he would see that they got. it straightened out. 
Q. You still thought they were payments on your old ac-
count? 
A. Not at that time because I had done and paid them and 
I asked Mr. Jones and he said he would straighten it out. 
By the Court: . 
Q. Jones was the assistant manage1· th.en Y 
page 43 } A. Yes, sir. 
· Q. And the other man was-
A. Manager. · 
Q. He has gone 7 
A. Yes, sir. 
Mr. Fine: He was entitled to le a gallon for gaso_line sold 
for every month. 
The Court: But they put down there a charge . 
. · . Mr. Fine: They put down a e-harge and he asked the assist-
ant manager about it and he .said-
The Court: I understood what he said about that. 
S. ,T. 1\foCLUNG, 
sworn on behalf of the plaintiff, testifi~d as follows: 
Eocamined by Mr. Fine : 
Q. You are Mr .. S. J. :M;cClungY 
A. Yes, sir. 
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Q. Mr. McCiung, you were formerly connected with the 
1Sinela.ir Renning Company f 
A. Yes, sir. . 
page 44 ~ Q. You are now in business for yonrselff 
A. Y~s. 
Q . .And you have some sort of delivery business with Mr. 
Odom! 
A. Yes. 
Q. Is that right f 
A. Yes, sir. 
Q. ·And the major part of your business js....;_ 
A. Oil and gasoline. · 
Q. Are you familiar with the account or rental agreement 
with Mr. Odomf 
A. Yes, sir. . · 
Q. Will you· teII his Honot . and the ge.ntlemen of the jury 
whether or not Mr. Hassell, the manager of the Sinclair Re;.. 
fining Company, ~ver had any conversation with yon and Mr. 
Odom with regard to this rental that was due him T . 
A. Yes, we had a ctmversa tion. 
Q. Tell his Honor about it. 
A. We had a conversation about it several times. 
Q. You had several conversations Y 
A. Yes. 
Q. What was said about itf 
A. It was a rental that seemed to be dne and they showed 
it on the memoranda there that was supposed to be paid each 
month in some form or other. 
page 45 r Q. They were supposed to pay le a gallon rental. 
Do you know whether ~ny of it wa~ held as a re-
serve for the $860.00 Mr. Odom owed Sinclair! 
A. In 1939, as I remember, they had up that Mr. Odom 
owed them and they owed Mr. Odom and they were going to 
hold this money until they got this indebtedness from Mr. 
Odom. At that time, it runs through my tnind, the accounts 
was very-this was in 1938~ 
By the Court: 
Q. 1938T 
A. 1939; I beg your pardon . .It seems a.s though the ac:-
counts were just about balanced at that time. They owed Mr~ 
Odom so much and Mr. Odom owed them so much. 
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By Mr. Fine: 
35 
Q. Do you know anything about Mr. Hassell stating to Mr. 
Odom aibout payment, that they would pay this after Mr. 
Odom settled t 
A. Yes, it was definitelv stated that it would-I don't know 
just how he stated it, but Mr. Odom was to pay them and all 
collections of the le would be mailed from New York. 
Q. So the payments were to be made from the New York 
office? 
A. The New York office. · 
Mr. Parker: I would like to know what this man knows of 
the interior workings of the Sinclair Refining 
page 46 ~ Company. 
By Mr. Fine: 
Q. How long were you with them f 
A. A little over a year. 
Q. Two years! 
A. A little over a year. 
Q. Did you make deliveries of gasoline to Mr. Odom 1 
A. Yes. · 
Q. And oil"! 
A. Yes, sir. 
Q. For these various items here Y 
A. Yes. . 
Q. Is Mr. Hassell with the Company nowt 
A. I understand he is not. 
Q. And he has not been with them since the first of the 
year? 
A. No, sir. 
CROSS EXAMINATION 
By Mr. Parker: 
Q. When were you first employed by the Sinclair Refining 
Company, Mr. McClung? 
A.. The 20th of March, 1939. 
Q. When did your employment with them terminate! 
A. The 15th of May, 1940. 
page 47}. Q. You were discharged, were you not! 
A.. Yes and no. In faet, I don't know whether I 
was or wasn't, althoug·h I quit. 
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Mr. Fine: That is immaterial.. 
Mr. Parker: It is very material. 
The Witness : I believe, if you will look the record up, you 
will find I cancelled the agreement. I think it is on record. 
that I cancelled my working agreement with them, with the 
Sinclair Company. 
By Mr. Parker: 
Q. Was your resignation asked for? 
A. No. . 
Q. You got the company in considerable trouble, didn't 
youY 
A. No. 
Q. And caused them to be sued for $10,000.00, did you not t 
A. No, sir. 
Q. Didn't a man by the name of Calvert bring suit against 
the Sinclair Refining CompanyY 
A. Yes.· 
Q. And alleg~ that he was a man some seventy years old 
and that you had cursed and insulted him and had beaten 
him upY 
· A. That was the accusation, yes, sir. 
Q . .And they settled that claim for $500.00, didn't they? 
.A. I don.'t know. 
page 48 ~ Q. You were discharged, were you not f 
A. Not over that. · 
Q. You were discharged very shortly after that Y 
A. I sev.ered my relationship, _your Honor, or whatever 
you want to call it. 
· Q. You are no longer working for them? · 
A. Yes ; I have been ,buying fuel oil from them, but not 
working for them. 
Q. You have been buying it like any other customer! 
A. Yes. 
Q. You are now a partner of Mr. Odom,. are you Y 
A. Yes, in a way. 
Q. How do you mean by in a way1 
.A. We have been trying to get together on a partnership 
on parcel delivery in town, and have been trying to get the 
contract closed up. We are trying· to, and I would say it was 
a· partnership de~l previously c.ons.ummated. 
· Q. Is this the business card that you had printed and dis-
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Q. It reads, ''S. J .. {Mack) McClung. Distributor-Gaso-
lin~Motor oil-Fuel oil, 610 Plume Street, Norfolk, Vir-
. ginia, '' and gives a business telephone. That is Mr. Odom's 
. telephone, isn't it 1' 
page. 49 } A.. That is right. 
Note: The card was marked ''Exhibit .A." 
By· Mr. Parker: 
Q. What was the natur~ of your employment with Sinclair Y 
A. They term it general driv~r. You deliver the produets 
and get a commission on what you sell on the side. 
Q. And that is·an you did in connection with your employ-
ment; you drove trucks or tank wagons and sold on a com-
mission for themf · 
A.. Yes. 
Q. That had nothing to do with the interior office arrange'." 
mentsY 
A. I have executed contracts for them. 
Q. Sales contracts Y 
A. Sa\es contra~ts and lease agreements, but Mr. Odom's-
·Q. You had nothing to do with that Y 
A. No. This was written be'fore my time. 
RE-DIRECT EXAMINATION 
By Mr. Fine: 
Q. You said you executed lease agreements. Is there 'any-
thing unusual about this le a gallon for rent Y Do they make 
those contract every day Y 
A. Yes, sir. 
I 
Mr. Parker: I object to that. 
page 50 } By Mr. Fine.: · 
Q. Do they make them for more than le a gal-
lon Y · 
A. Yes, sir. 
-The Court: We arc bound by what this contract says. If 
we get through with this we will be lucky. . 
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WILLIAM S. RUSH, 
sworn on ~behalf of the plaintiff, testified as follows : 
Examined by Mr. Fine: 
Q. State your name, pleasef 
A. William S. Rush. 
Q. Where do you live, Mr. Rush f 
A. 1210 Moran ·Avenue, Norfolk. 
Q. You were with Mr. Odom keeping his. books for some 
time, were you not Y 
A. Yes, sir. 
Q. How long did .yon keep. his books f 
A. I don't know; over a year anyway. 
· Q. .And that covered, did it, 1938-1939 f 
A.. Yes. 
Q. With regard to his payment of the bills, was that in 
:1939- . 
page 51 ~ A. I didn't catch that. 
· Q. With regard to the payment of the balance 
at the time there was $361.00 paid, do you remember whether 
it was paid in December, 1939? 
A. It was paid after I left. 
Q. It was paid· after you left f 
A. Yes. It was not paid when I left. 
Q. It was not paid when you left Y 
A. No. 
Q. So you would not know about that yourselff 
A. No~ I don't know when it was paid. 
Q. Did you ever hear Mr. Odom make any demand from 
Mr. Hassell} the manager, in regard to the le a gallon! 
A. Yes, sir. I heard him make demands on Mr. Jones more 
often than I did Mr. Hassell, I would say. 
Q. What was their reply? 
A. Mr. Jones replied that he would take the matter np and 
get it straightened out; in fact, be came there and asked for 
some of those statements, credit statements, he did. 
Q. He asked for them! 
A. He asked for them· and got them when we first took it 
up with him. 
Q. Had Mr. Jones or Mr. Hassell ever denied owing this 
moneyf 
A. No. 
page 52 ~ Q. How many times did Mr. Odom have a con-
versation with Mr. Hassell and Mr. Jones about iU 
A. I could not tell you, but numerous times. 
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Q. When you say numerous, tell us approximately how 
many. 
A. A dozen, maybe more. 
CROSS EXAM[NATION 
By Mr. Parker: 
Q. When did you go to work for Mr. Odom, Mr. Rush? 
A. I first went to work for Mr. Odom-I don't know when 
it was, but back there in-well, it was before he put in Sin-
clair. 
Q. Apparently Mr. Odom put the Sinclair products in 
about November, 1938! 
A. I was there with him the summer of 1938. 
Q. How long did you stay there T 
A. I left 1or a little while and then I went back to him and 
I was there up to-I be blessed if I remember the dates. 
By the Court : Q. 1939 or 19407 
A. 1939. 
By Mr. Parker: 
Q. Was it the last part of 1939 you lefU 
page 53 } A. No; I think about June, July or August. It 
was along· in August or September. 
Q. August or September of 1939T 
A. I think that was the da.t~. 
Q. And that was nearly a year .after Mr. Odom had started 
selling Sinclair products? 
A. I think so, pretty close to it. 
Q. And the account Mr. Odom owed Sinclair had not been 
paid at the time you left? 
A. No, sir. 
By the Court: 
Q. Can you give the jury any idea of how much that was? 
You said he had not paid what he owed Sinclair, and you kept 
the books? 
A. Yes, sir, $361.66, something like· that. It was for the 
gasoline and oil tbey put into the station when they . nrst-
opened it. We understood they had a credit down there of 
$500.00 with· Sinclair and then afterwards they came back .. 
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and said they wanted C. 0. D. for their products, that we 
didn't have any more than $125.00 c.redit. 
Q. You ref erred to $361.00-
, A. It was about that, Yes, sir. I don't know just what 
amount it was when I left, but something like that. 
page 54 ~ S. E. BRICKHOU1SE, 
sworn on behalf ·of the plaintiff, testified as fol-
lows~ 
Examined by Mr. Fine: 
Q. State your name, Mr. Brickhouse. 
A. S. E. Brickhouse. . . 
Q. You live at Hickory, Norfolk County, Virginia! 
A. Yes, sir. · 
Q. And ·you have no connection with Mr. Odom? 
A. No, sir. 
Q. You work for the Norfolk Navy Yard Y 
A. Yes, sir. 
Q. You are here on subpoena Y 
A. Yes. 
Q. Did you ever hear any -conversation between Mr. Jones 
and Mr. Hassell with Mr. Odom in regard to le a gallon on 
gasoline? 
A·. Yes. 
Q. When was that, do you recollect? 
A. I could not say exactly. It was in the. spring after it 
wa.s put in in the fall, after he took the contract with them 
·in the fall. Just what time it wa~ I could not say. 
By the Court : 
Q. The spring of 19391 
.A. Yes, sir. 
Q. They put in the pumps in Novemb.er, 19'38, · 
page 55 ~ I understood, and you think it was the following· 
SpringY 
A.. Yes, sir. 
By Mr. Fine: 
Q. Who did Mr. Odom have a·conversation withY 
A. He had a conversation with Mr. Jones and Mr. Hassell. 
too. 
Q. Both together at the time Y 
A. At one time they were both toget~er. 
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. Q. Do you remember the conversation f 
41 
A. They were talking· aibout 1c a gallon as rental on the 
contract there, the statement that was coming in every month, · 
and he asked them- about it and Mr. Jones said he would take 
it up with Mr. Hassell, and Mr. Hassell came around there 
one time and he was talking to him about it and he said he 
would straighten it up. 
Q. Said he would straighten it up 7 
A. Yes, sir .. 
Q. Did either Mr. Jones or Mr. Hassell ever deny owing 
this rental Y 
A. No, sir. 
Q. How many times, do you recollect, Mr. Odom had a con-
versation with Mr. Hassell and Mr. Jones f . 
A.. Why, I would say ·about three or f oU:r times.· 
Q. In your presence Y 
A. That is all I know about it . 
. page 56} Q. What were you doing there at Odom's seryice 
station 1 
A. I was operating a truck. 
Q. What size truck did you. have 7 
A. A semi-trailer, and a· ti10 or three ton International 
Tractor. 
Q. You bought your gasoline there t . 
. A. I was servicing the truck there. 
Q. You have no interest in this case 1 
A. No, sir .. 
Q. Are you any kin to Mr. Odom T 
A. No. 
CR,OSS. EXAMIN A.TION 
By Mr. Parker: 
Q. You were just a · customer of Mr. Odom Y 
· A. Yes, sir:. 
Q. You say you were working in the Navy Yard? 
. .A .. Yes, sir. · 
. Q. What are your hours at work there 7 
A. From 11 :40 until 7 :40 in the morning. 
Q. 11 :40 at night until 7 :40 in the morning? 
A. Yes. 
Q. And you operate this truck and trailer in connection 
with your work at the Navy Yard Y 
A., At that time, but I am not operating any truck now. 
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Q. Was that a Government truck vou were oper-
page 57 ~ s.tingt . .. . 
. A. No, sir, my own trttck. . 
Q. I asked you whether you were operating th~ truck in 
connection with your Navy Yard workt 
A. No~ 
Q. It was a private enterprise f 
A. Yes, sir. 
Q. And you just happened to be in there buying gasoline 
on several occasions and heard these eonve:tsa.tfons t 
A. Yes, sir. 
Mr~ Fine t We rest, if your ~onor pleases. . 
Mr. Parker: If your Honor pleases, I want to make a mo .. 
tion. 
Note : The jury t0tired .. 
Mr. Parker: I submit, if your Honor plettses; that the evi-
dence of the plaintiff is sufficiently clear a.nd explicit on the 
point as covered by the third p.aragraph of the lease 'to bring 
the relevant facts out and establish that there has been a 
technical surrender under this lease by operat!on of law here, 
not even to pay 'rent under the lease, Attd their 
page 58 ~ entire obligations thereunder have teffllinated. 
The situation here is this: Mr. Odom was the 
lessee of the owner of the property and sub-let the entire 
premises to the Sinclait Refining Company, who, according 
to his testimony, entered the premises and installed their 
tanks and equipment and then surrendered the entire custody 
and possession 0£ the premises to him. I read your Honor 
fiirst from Taylor on Landlord and Tenant, 9th Edition, Sec-
tion 5578 (reading). 
I will read y~ur Bonor on that same. ~ubjeet from the Sec-
ond Edition of Minor on Real Property, Section. 1134 (read-
ing). 
I submit, on the facts here, there has been a complete snr-
render. You have first th~ I~ase with the Sinclair- &fining 
· Company by Oqom. Th~y e~t@~ into possessi?n and in-
stalled their eqm.pment ana surr~nderoo th~ prenns@s to Mr. 
. Odom, turned them back to Mr. Odom. That brings about a 
surr-end~r and tertninatfon ~f any obligation on the part of 
the lessee to pay rent. 
Tht Court: I don·'t think it is applicable to this Situation. 
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It seems to me one question here is whether Hassell, or who-
ever he was, admitted there was some difference between· 
them.. The lease is used as eviden~ of the indebtedness, as I 
understand it, and that •being true, I overrule your motion 
and you except. 
page 59 ~ Mr. Parker : I note an exception. 
Note : The jury returned. 
EDWARI) F. GUNTER, 
sworn on behalf of the defendant, testified as follows: 
Examined by ]\fr. Parker : 
Q. What is your full name, Mr. Gunter? 
A. My name is Edward F. Gunter. 
Q. What is your occupation T 
A. General agent for the 'Sinclair Refining Company, Nor-
folk. 
Q. S~nce when have you occupied that connection with Sin ... 
clairY . 
A. Since January 1st of this year. 
Q. 1940T 
A. Yes. 
Q. Who was your predecessor as general agent here T · , 
A. Mr. Hassell. 
Q. Is Mr. Hassell any long·er connected with the Company? 
A. I don't think so. 
page 60 ~ Q. DO' you know where he is Y . 
A. I understand he is at Farmville, North Caro. 
Jina. 
Q. Did you have any dealings with Mr. Odom, the plaintiff 
· in this case, after your connection with the company here T 
A. Yes, sir. 
Q. State, as nea.rly as you can, what transactions you had 
with him .and when they began. 
A. When I came here, of course, I found that he was one 
of our customers. Yv e were serving him gasoline and made 
sales of motor oil to him, and from time to time while serving 
his . gasoline needs the pumps would get out of :fix and he 
would call my office or the driver and wanted repairs, wanted 
us to repair them once or twice, and he would call me and 
got in touch with me on two or three occasions about a. bilJ 
he claimed we owed him for putting a tank on a ·man truck. 
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Q. Just exac.tly what were the circumstances connected with 
that? · · 
A. It seems that some mail truck driver claimed that the 
tank on the gasoline truck didn.'t hold enough and he wanted 
a larger tank, and Mr. Odom claimed that he was talking to 
Mr. Hassell about getting a larger tank and had had one built. 
I don't remember who built the tank. I think it cost some-
. where around $10.00, and he thought that Sinclair 
page .61 ~ Refining Company should pay for that tank be-
. cause he didn't think he should pay for it, and he · 
asked me for that on several occasions. That is about the 
only connection I ever had with him. 
Q. What reply did you make to him Y 
A. I told him I didn't have any authority to pay .for. the 
tank. . 
Q. Did Mr. Odom. ever make any claim to you that the 
company owed him anything else Y 
A. Never. 
Q. You have been here since January 1st, 19407 
A. Yes. · · 
Q. And have taken up ·other matters with Mr. Odom from · 
time to timeY 
.A. Yes. 
Q. Did Mr. Odom owe the company any money at the time 
you came here T 
A. Yes, sir. 
Q. Do you recall the amount? 
A. I don't know, but each month Mr. McClung would bring 
in, I think, $34.00 to apply on Mr. Odom's account. 
Q. Mr. McClung was making deliveries to him Y 
A. Yes, sir. We .made a delivery of motor oil ·to him and 
he was to send three trade acceptances for that, which he did. 
Q. Did he pay it later on Y · 
page 62 ~ A. He paid them as they became due. 
Q. They were still held by you people, were they 
noU 
A. Yes. . 
Q. You didn't discount them with anyone else? 
A. No, sir. We sent them through the baiik for colle~tion. 
· Q. Did Mr. Odom ever take either one of these statements 
up· with you and ask you to pay hi,nf 
A. No, sir. . ... · 
Q. He knew you were in charge of the company Y 
.A. Yes. · 
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Q. He knew you had succeeded M:r. Hassell, didn't he.Y 
A. Yes. 
45 
Q. When was Mr. Odom's lease with Sinclair terminated 
so far as selling products were concerned? 
A. On November 10th of this year. 
Q. And at that time did he owe the company any money Y 
A. No, sir. He had paid up, a.s I under~tand it. 
CROSS EXAMINATION 
Ii ,, 
By Mr. Fine: ~ · ~ ; -. 
Q. Ever since you have been with the com,Pany at Norfolk. 
Mr. Odom has paid cash with the exception of three trade 
bal1q:ices which were executed on delivery of merchandise Y 
A. I think that is correct, bu't he-had an old obli-
page 63 } gation when I cam~ here. _ . · 
Q~ Do you kno.w how much it wa~? 
A. I don't remember. 
Q. $50.00 or $100.00? . . 
A. It must have been that because ~r. McChmg )Vas-
Q. .Aibout how. much was it Y . . · 
A. I really can't tell yo-q, but I think. it mu~t hav~ been 
around $120.00. . . 
Q. It was not over that 7 
A. :N"o, sir. · 
Q. It was not $.361.00 f 
A. No, sir. 
Q. It had been paid down to about $120.00? 
A. I don't kiiow that he ever owed $360.00. 
Q. Don't yon recollect Mr. · Odom said to you that you all 
owed hi.m some money and you said you didn't have anything· 
to do with it Y Isn't that what vou told him? 
A. :N"o. Mr. Odom never said anything to me about any-
thing we owed him. 
Q. Mr. Gunter, you have been with the Sinclair Oil Com-
pany a good long time? 
A. Yes. 
Q. How long have you been with them? 
A. Twenty-one years. 
page 64} ·Q. A rental agreement with a tenant is not un-
usual on the basis of a cent a gallon, is it Y · 
_ A. We make ·rentals-l~ase property sometimes ·without a 
eent a gallon, lease them on the booka to a man without a 
cent a gallon. · 
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· Q. · Yon didn't do that in this case f 
A. I didn't make this lease. 
Q. Mr. Hassell did 1 
A. Yes. 
Q. Sometimes you rent them as high as a a cent and a half 
or two cents a gallon Y 
A. No, sir. We never lease any property from anybody 
unless we also get a similar amount back from the property 
owner or from the man who is going to nm the station. 
Q. Don't you have orre here in Norfolk on the basis of a 
cent and a half nowY 
A. No, sir. 
Q. You don'tf 
A. No. 
Q. Don't you have one down here at Jones Sandwich .Shop t 
A. No, sir. 
Q. How much do you have it with them forf 
A. Had no lease whatsoever with them. 
Q. Didn't you have one with them T 
A. Never had one with them. 
page 65 ~ Q. Who did you have leases with! 
A. Don't have a lease there. 
Q. Who did you have leases with Y 
Mr. Parker: You mean all over the City°l 
Mr. Fine: I will withdraw that. 
By Mr. Fine: 
. Q. If it were not true that you were to pay rental for tl}.e 
sale of your products, what advantage would there -be in 
anyone selling Sinclair Products Y 
A.. They make money, their profit. 
Q. They could handle Tide Oil, Standard, and .Texas Com-
pany products, couldn't they f 
A. Sure they could. 
Q. On the same price f 
A. Yes. 
By the Court : . 
Q. I understood him to state what he owed von. You came 
here in January f .. 
A. Yes, sir. 
Q. And there was something due in April, I ibelieve he said. 
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A. The :final settlement, I think, was made in April of this 
year. 
Q. An:d that was about $120.00, or do you remember about 
thatY 
page 66} A. I think it was around $120.00 when I came 
here in January. 
Q. There was no settlement in November of this year? 
A. No~ sir. If I recall correctly, in November of this year 
he didn't owe us a penny and we didn't owe him anything. 
Q. The settlement that was m~de last spring was $1'20.00, 
you thirikY 
A. He was paying $33.00 and something a month on th,e old 
obligation. I don't know what the old obligation originally 
was. 
Q. When he did settle it was somewhere around $120.00T 
A. When I came here I think it was, and he was paying so 
much a month to reduce it. 
Q. When did he finally settle up? 
A. I understood him to say· sometime in April of this year. 
Q. When was it closed out Y . · 
A. I think it was either 1\{arch or April of this year; yes, 
sir. · 
Q. But it was not $120.00 then 1 
A. He owed a.bout $35.00. 
Q. Did tha.t entirely close the account? 
A. Yes. sir. 
page 67 ~ · R. M. JONES, · 
sworn on behalf of the defendant, testified as fol-
lows: 
Examined by Mr. Parker: 
Q. What is your connection with the Sinclair Refining Com-
pany! 
A. City splesman. 
Q. Did you have anything to do with making the arrange-
ment between the 1Sinclair Refining Company and Mr. Odom 1 
A.. Yes, sir. 
Q. What connection did you have. with itY 
A. From the beginning of it, from the first time I saw Mr. 
Odom? 
Q. Yes. 
A. The first time I ever saw Mr. Odom was from a 'phone 
call that was given at the office there to tell me to stop 
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down at his plant, and when I called on him at 610 East Plume 
Street he was then dealing with the Tidewater Oil Company 
through the local distributor, Thomas Bland. 
By the Court: . 
· Q. Can't you get somewhere near when that was? 
A. Yes,, sir. It was around, I would say, October of 1938. 
Q. Which was the date of this transaction, was it Y 
A. Yes, sir. · 
Q. All right. . 
page 68 } A. So I went down and talked to Mr. Odom and 
so he told me that he was being.supplied by Bland, 
who was the local distributor of Tidewater Oil Company, and 
there was a commission man who was serving Mr. Odom at 
the time and Mr. Odom said he had had numerous complaints 
from defective equipment. . He ·was a meehanic himself, and 
he said he had to cleari carburetors, that they had water in 
them and sediment, and he thought that he would have to 
make a change. He had some old pumps there and tanks. I 
don't know how long they had been in the ground ; and h(' 
asked me if we could furnish him with equipment that would 
be new and in good c.ondition and I told him we could. So 
he said he closed his establishment in the evenings around 
seven o'clock. I asked him if he cared to come by the office. 
I explained to him the .papers, necessary papers, we had to 
execute for delivery of this equipment to send to our home 
office. and Mr. Odom said he would meet us at the office at 
seven o'clock. Mr. Hassell was the agent here. We met him 
at the office about seven o'clock that evening and he explained 
just what equipment he wanted and we listed it, put it on our 
form. Then we took over the premises there on November 
10th. Mr. Mayes, who was serving Mr. Odom at the time, 
was the brother-in-law of a man whose name I don't know, 
but he was- · 
By Mr. Fine: 
Q. Mr. Derry Y 
. A. I don't know who he was, bu.t he was with 
page 69} Crocken-Levy Furniture Company, and he was 
afraid if he changed contracts while Mr. Maye$ 
was serving him he would be ousted.out of this ccmpany, and 
Mr. Mayes .had a lease on the property, and Mr. Odom wa~ 
working in there at that time, and he said he would prefer 
to have the lease of the property in his own name. I told 
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him that I would go .with him and endeavor to effect that 
change. We went up to the two gentlemen, Ben Paul and 
Louis Snyder, the representatives of the· Snyder estate, and 
talke4 to Mr. Marks up there. We talked to Mr. Ben Paul 
and Louis Snyder· and asked them if it would be all right to 
change the lease from Mr. Mayes, to Mr. Odom. They agreed 
to it and chang~d the lease to Mr. Odom's name for $35.00 · a 
month and then we in turn leased from Mr. Odom and leased· 
back to him. 
Bv Mr. Parker: 
.. Q. Did the 'Sinclair Refining Company ever attempt to 
operate that property or the filling station itself? 
A. No, sir. · 
Q. Was that the understanding between the parties? · 
A. Yes, sir, that we had nothing to do with the operation. 
We just leased from Mr. Odom. 
Q. After you had. installed the equipment on there did you 
immediately deliver possession back to Mr. OdomT 
A. ~es, si~. 
· Q. What was your understanding with reference 
page 70 } to what rent should be paid there T 
A. We would pay a cent a gallon to Mr. Odom 
with the provision that he woul~ pay us a cent a gallon. 
Q. What was Mr. Odom to pay ypu forY 
A. He was the dealer. He was there on a dealer ag·reement 
and we leased from him and leased back to him as a dealer~ ' 
Q. Your understand was that he was to ·pay you-
Mr. Fine: Don't lead him. 
Mr. Parker: I am just repeating what he sa~d; . 
By Mr. Parker: 
Q. Then the understanding was that he was. to pay you 
what for thatY · · 
.A. We were to pay him le a gallon and he was to pay us 
a cent a gallon. The lease was written this way, that he was 
to pay a cent a gallon and we paid him; in some instances 
we would charge le more a gallon and send check at the end 
of the month for le a gallon. If he sold 2500 gallons we sent 
check for $25.00, but they did away with that form some long 
time a.go, and now they don't charge. His price on -gasoline 
is the recognized tank-wagon price just like anyone else. . 
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Q. Was it your understanding that Sinclair was to become 
indebted to him by reason of these accrued rentals under the 
lease! 
A. Noi sir. 
page 71_~ OROSS EXAMINATION 
: :~ :· J 
By ~1:F.ine: 
Q. l\'1r1 Jones, aren't you mistaken when you say Mr. Odom 
only pays $35.00 a month for rental of that property? Isn't 
he paying $50.00Y 
A. He was paying $35.00 when he signed the lease, the 
one I went up there with him to execute, Mr. Fine, and Mr. 
Marks told Mr. Odom that if they opened the lot over there 
he could pay some amount more for the service of being able 
to park cars there. That was when the old ibnilding was 
there, and they later tore it down and made a parking lo.t 
out of it. 
Q. He is paying· $50.00 a month for it, isn't he Y 
A. I don't know. When I was there he signed a lease for 
$35.00. Mr. Marks told him he would pay more later wheri 
they tore the old builq.ing down and made a parking· lot there .. 
It gave him access to all the property then. 
Q. So there was an increased rental over $35.00 Y 
A. Yes. 
Q. When he was to lease this place to you for a cent a gal-
lon, you were to get a lease back from him. Did you ever 
get a lease from him f 
A. Yes. 
Q. Did he ever sign a lease that he was going to pay you 
a cent a gallon Y 
page 72 ~ A. Yes. 
Q. Where is that lease Y 
A. In New York. 
Q. It is in. New York? 
A. Was sent to New York with the papers. 
Q. You don't have it here todayY 
A. I don't know, sir. 
Q. You didn't have it in the Civil Court, did you Y 
A. I don't know. 
Mr. Parker: I have that agreement. You claim it is a 
forgery. 
Mr. Fine : Let's have it. 
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Mr. Parker: Do you want to prove iU 
Mr. Fine: I am not proving it is a forgery, but I am going 
to -'prove that! he 'n~ver' 'signed a·ny' leas~· ,·to· pay ·a cent~ a gal-· 
fon, to give YOU ba'.ck·'ii OOTit 8, ga'.tloh?•) · ,II jl#t,\' j"; ,\.,(•i ir : • 
111i11';1 Partta·r~ ·He't<! it is·/ ~1 ,:;: ! i:"'· 
By Mr. Fine: 
· Q. Is thi.s the alleged agreement 7 
A. Form 2072-R, sir. 
Q. Now;\ve ar~·getting down to the case. Is that the agree-
ment?·':,') 1 _. ;_,~ ! :,,: 1::;:, .,,-: .. r: ', d~~ (~·,l;;l'J, _._,: l!·,d •J•t;: r:.'.~·- :-
. 1:~1• !I thinlt so, sir. 
Q. You wouldn't say that is his signature, would you T 
A. I dott!t Ibi'<hv} IU \ '=•el! \r J.\::, ' :,]!· /'= J 
page 73 ~ Q-: Yoti don •1t· kti:ow whether it is his signature, 
or not? --.i.i'i·), ,,~·L· 11 :r _c · ~ !H, ·-/,:..!.i:t -.~.-·, 
A. No, sir . 
. c-- .,\ , ) ".: ~-- • 
The Court: vThose signature, Odom's, you mean T 
1. ,,,u,: •' :- \' <. lil0,?.1.: : 
By Mr. Fine: . 
·'·:Q.·-·rt is' .signed Oqom, but you don't know whether it is his, 
or not? ,1. yv, ,.H11i }\;,< ,;~- ,,. }J 1·!Gl' t '1.11.?, 
,.,J k.J\ No. 
Q. Would Mr. Hassell know whether it is his signature, or 
not? !L.-.:., j ;-:,1 - ' 
A. I don't know, sir. 
Mr. Fine: I would like to introduce it and show it is not hi~ 
Righatur~~t.thar~i~;·H-1."B. ·:·0ltbmJs'Y' •] ,t. it1l l ,tl;.J°fl t .I".'.· -'""l, 11,-, 
N ote : The paper was marked '' Exhibit 3.'' 
The Court: I thought you called for it. 
Mr. Fine: I calMcl•for it·1·o~tll~ reason·that in their credit 
memoranda they have specified~_;Y'c aiiga.Uofi b~' this · so-called 
agreement which is a for<retv:--:,> l C tl r~\ · .n f u.::: '}C 'i: d 
. The Court~ 'Who said Jo 7 :.~ 
Mr. Fine: Mr. Odom says so. 
The Court: He hasn 't~§afdfit yet. 
Mt:·, Fine' : · · He ewitl·=say$ it.~l .. \ / ·3 . 
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By Mr. Fine: . . · · 
Q. Have you got the ac~ount between J\{r. Odom and you 
all for the purchases, and so on, with you Y 
A. No, I don't have it. I didn't have anything 
page 7 4 ~ to do with that. I am not the cashier. I am a sales-
man. 
By the Cqurt: . 
Q. There has been a goocJ. deal of testimony offered about 
a ·conversation between Mr. Odom, you, and Mr. Hassell and 
you said you would straighten it up. Were you present dur-
ing any of those conversations f 
A. No, sir, I don't know anything about it. 
Q. Did he say anything to you about it and you told him 
you would straighten it up later? 
A .. No, sir. 
Q. I understood him to say· that when he talked to you 
aibout the items coming in month by month that you said you 
would straighten it up later? 
A. He never said anything to me. I bought gasoline from 
him quite often. I used to stop in there and buy it for my 
car. I used to see him quite often. . 
Q. I understood him to say that you and Mr. Hassell made 
the same statement, that you would straighten it outY 
A. No, sir. 
Bv Mr. Fine: 
·Q. You never had any conversation with him about any 
payments! Didn't he ask you about these credit memoranda 1 
A. No, sir. 
Q. He never asked you about them T 
A. No, sir. 
page 75 } Mr. Fine: Is that your case? 
Mr. Parker: Yes. 
Mr: Fine: Is Mr. Hassell here? 
The Court : He said he was in North Carolina. 
H.B. ODOM, 
the plaintiff, recalled, testified in rebuttal as follows: 
Examined bv Mr. Fine: 
Q. I hand· you herewith an alleged agreement about a cent 
a gallon. Did you sign that paper, H. B. Odom Y 
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A. No, sir .. 
Q. You did not? 
A. No, sir. 
Q. your signature is on this. lease (indicating) where they 
:agreed to pay you this le a gallon. Did you sign this f · 
A. Ye~ sir. 
Mr. Fine: That has already been introduced. 
CROSS EXAMINATION 
J3y Mr. Parker: 
Q. · Did you .get a set of these papers after this 
page 76} arrangement had been entered into? 
A. Yes, sir. 
Q. Included in them being this instrument which you claim 
was a forgery? . · 
A. That paper right there, yes. 
Q. In them was included the instrument which you claim is 
a forgery? 
A. Yes. 
Q. Did you c.onsult the Commonwealth's Attorney about 
somebody forging your name Y 
A. No. 
· Q. You realize it is a penitentiary offense! 
A. I don't know. 
Q. You don't know that forging anybody's name is an of-' 
fenseT 
A. I asked Mr. Jones about that and he oome to me ·and 
sa.id, ''Will you please let me ha":e tl),ose papers f I will get 
them straightened out." 
By Mr. Fine: 
Q. You took that up with :M:r. Jones? 
A. Yes, sir, and give him those papers. Mr. Rush took them 
out of the drawer. 
By Mr. Parker: . 
Q. Were you at all curious as to who might have forged. 
your name? 
page 77} A. I would like to know, yes, sir. 
Q. Did you ask anybody 7 
A. I could not find out who forged my name. I asked Mr.· 
Jones and he said he didn't know. 
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!. • ,';,. .-/, .-~. 
Q. Did yon take it up with the· hol!le office of ~~ ~o~any 
when you.got these statements showmg these c1,1atge~i~n~er 
the agreemeli.U 1· :.~.,.i · .n • ,.ct , 1 
A. I taken it up with Mr. Hassell. Q: Ydflt<were'g'etting the 1stateftiettts from New Yorkr 
.A.. Yes. t l!l't'! . (!I' I •;•; t. :-:·.L·.l'~ c ,,: 1 · r, · •• 1, ...... 1 ,,! : • 
Q. Did you think something mig·ht be wrong down here in 
Norfolk! 
A. I didn't have dealings with the New York office, but 
with the manager of the company here. · 
Q. You sat by ca'lmly! claiiriih~/thef':!were holding you un-
der a forged agreement without going over their heads, the 
heads of these people here 1 , ·• ,d • ';' ,.i :. , , H>' 
::ow. ·;rctidn•t·~~~ th~~e \~ls'.lio~lcl ~~ over th~ ~~nag:er: ?f th~ 
company. It wtas t:&~1 'representati~e o'r·tna:nag4e:r1 or~ t.lie com-
panr, the Oil Company. 11 i ·,,n·!· ~e 
fHl!I.', ',W! 1.r1; \; 1J.H! -'1·i,.·. 
RE-DIRECT EXAMINAT.lON . 
. • .\; ... "\ .• IJ. ,. ' '~ •. l '. ... . 
By Mr. Fine: 
Q. Your name is forgedf 
!.. WhatY 
page 78 ~ (k Ybi.Hit.nanie is forged? 
A. Yes. I didn't hti~et those papers after Mr .. 
Jones got them because they wo~ld not give them bad{tio me .. 
Q. Did yon ever1a!sk timi fdf \tl!t~:rrlY ;~ n t •. uff ~, l ···'"° ,. n 
A. Yes. 
Q: Y6frhave got them nowf 
A. I am talking about the forged contract. He would not 
o-iv~ tha1Plba~lt~ ... I ~. i hritl lli<~ ci«r?o 1.:1.;;·,,,r .. \., 1,,; ~~ .... 'l 1 .· • 
S :Q . .And wlieh you got that paper you told Mr. Jones it wa$ 
not your signature! 0 · • ,_,i f .--.c.. ~hi~.n:!i~. .... :N 
.A. Yes. 
Q. And after you h~d th~ conv:er~.~tion with ~r. J.<?~e~ w~o 
asked for the papersf' ·,,, ~ ,,M ;r.""' ···· .\, ·.di ,, .... · u, .. e r.. 
:,:,A~' Mr~r Jfones~A)( .i ~ 
Q. What statement did he make to you when you gave him 
the papers? - · · · · 
A. He said he ~anted the papers to go to Richmond to get 
it strdigHtehed''·'ottt·•H~,1 •;J ~· , .•• ,; ,,, ,re, (, d,,,., 1~,wl" ~ · 
i: re: you ~:v~ ~~~:~ ~~ t~ mv~ ~~~ b~~k t~ ;~~ ! 
Q. What did he say f 
~- He11~mid 'hettflidft't have them. 
~ •/ ~~ •J H', t, 
H.B. Odom, v; Sinclair Refining Co. 
H.B. Odom. 
Q. How many times did you ask him Y 
A. A half dozen or more times. . 
Q. And never did get them backY 
page 79 } A. No, sir. 
55 
dncedT 
Q. And this is the iirst time it has been pro-
A. Yes, and in the Civil Court here. 
Mr. Fine : We rest,, if your Honor pleases. 
I 
page 80} INSTRUCTIONS , 
Plaintiff's Instruction. B (Granted as amended): 
'' The court instructs the jury tha.t if after hearing all of 
the evidence in this case you are uncertain as to whether or 
not there was an agreement to pay a return rental to the Sin-
clair Oil Company, your verdict shall ·be for the plaintiff 
Odom, unless you believe from the evidence that defendant is 
entitled to compensation for use ancl occupation as stated in 
the amended instruction.'' 
Plaintiff's Inst-riiction B (RP.fused as o:ff ered): 
"The court instructs the jury that if after hearing all of 
the evidence in this case you are uncertain as to whether or 
not there was an agTeement to pay a return rental to the Sin-
clair Oil Company, your verdict shall be for the plaintiff 
Odom.'' 
Mr. Fine: I object and except to the amendment-of Instruc-
tion B offered on behalf of the plaintiff on the ground that 
this is. purely a contraetural matter. · 
Defenda'!tt's Instrtttction 1 (Granted): 
"The Court instructs the jury that if they believe by a 
preponderance of the evidence that it was understood and 
agreed between plaintiff a.nd defendant that no sums of money 
would actually become due and payable from de·-
page 81' ~ fendant to plaintiff as rent on the premises which 
· was the subject of the lease introduced in evidence, 
they shall find for the defendant.'' 
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Defendant's Instruction 3 (Grante~): 
. ''The Court instruets the jury that if you believe from the 
evidence that during the period for which rent is claimed by 
plaintiff from defendant pursuant to tho lease introduced in 
evidence, plaintiff was the occupant of said premises and had 
the use thereof, then plaintiff is liable to defendant for the 
reasonable value of such use and occupation, which said value 
constitutes an offset to any claim by plaintiff for rent accru-
inp; under the lease. ' ' · 
. Mr. Fine: I want to obj~ct a.ncl except to the action of the 
court in gTanting Defendant's Instruction No. 3 on the ground 
that this is a case that we ·have to either return the rental, or 
not. Qu,antum 1.Jtl er'ltit is not to be considered in this case. 
Plaintiff's Instr11,ction A ( (Refused;) : 
'-' The court instructs the jury that the amount of the plain-
tiff's claim is conceded bv the defondant to be correct as set 
out in the lease, and unless you believe from a preponderance 
of the evidence that there was an agreement on the part of 
the plaintiff to return the rental or to pay for the 
page 82 ~ same, your verdict will be for the plaintiff Odom.'' 
Mr. Fine: The plaintiff objects and excepts to the action· 
of the court in refusing to grant Instruction A on the ground 
that it is purely a contraetural matter as set out in the lease. 
Defendant's Instruction 2 (Refused): 
''The Court instructs the jury that if they believe from the 
evidence tbat pursuant to the lease executed by plaintiff 'to 
defendant and introduced in evidence, defendant entered the 
premises and installed said equipment therein, and thereafter 
immediately delivered po~session thereof to plaintiff, who 
from then on had exclusive occupation and enjoyment 
thereof, then the defendant is not liable to the plaintiff, and 
you shall fmd for the defendant.'' · 
Mr. Parker: The defendant objects and excepts to the ac-
tion of the court in refusing its Instruction No. 2 on the 
ground that the question as to whether or not the facts and 
circunistances-disclbse a·sutrender of the lease by the tenant 
should be submitted to the jury.· · : 
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· At this time I desire to renew mv motion to strike the 
plaintiff's evidence and to enter up· judgment for the de-
.fendant on the ground that the evidenGe diseloses without 
· contradic.tion that there was a surrender hv the 
page 83 } .tenant and an acceptance of that surrender by the 
landlord. 
page 84 ·} N.ote :· The in~tructions were read by the court 
to the jury. . 
Argument was made by M:r. Fine on behalf of the plaintiff, 
and by Mr. Parker on behalf of the defendant. 
The jury retired to _consider its verdict and rende~ed the 
following: "We, the jury, find for the defendant. 
ROBERT A.. WALKER, 
Foreman.'' 
Counsel· for the plaintiff thereupon made a motion to set 
aside the verdict on the ground that the same was contrary 
to the law and the evidence, which.motion was subsequently 
argued 'and · · to which action of the court counsel 
for ,the then and there duly excepted. 
page 85} JUDGE'S CERTIFICATE 
I. A: R. Ham;,kel, Judge of the Circuit Court of the City of 
. Norfolk, Virg~nia, who presided over the fore going triaJ of 
the case of H. B. Odom, ·v. Sinclair Refining Company, a Cor".' 
poration, at Norfolk, Virginia, on the 4th day of December, 
1940, do certify that the foregoing is a true and correct copy 
and report of all the evidence, together with all motions, ob-
jections, and exceptions on the part of the respective par-
ties, the action of the court in respect thereto, all the evi-
dence, together with all the motions, objections, and excep-
tions, on the part of the respective parties, the action of the 
court in respect thereto, all the instructions offered, amende.d.1 
granted, and refused by the court, and the objections and 
exceptions thereto; and all other incidents of the said trial 
of the said ca11se; with the motions, objections, and excep-
tions of the respective parties ·as therein set forth. 
As to the original exhibits introduced in evideI1;ce as shown 
by the foregoing report, to-wit: Plaintiff's Exhibits Nos. 1 
to 3, both inclusive> and Defendant's Exhibits Nos. 1-A and 
A, both inc,lusive, whi~h have been initialed by me for the 
58 Supreme· Court of .Appeals of Virginia 
purp9se: of identification, it is agreed by the plaintiff and 
the defendant that they shall be transmitted to the Supreme 
· Court of Appeals as a part of the record in this 
page 86 ~ case in lieu of certifying to the court a copy of 
said exhibits. · 
. I do further c.ertify that the attorney for the defendant 
had reasonable notice, in writing, g·iven by counsel for the: 
plaintiff of the time and place when the foregoing report of 
the testimony, exhibits, exceptions, and other incidents of 
the trial would be ten<~ered and presented to the undersigned 
for signature and authentJcation, and that the said report 
was presented to me on the 80th day of .August, 1941, within 
less than sixty days after the entry of the final judgment in 
said cause. 
Given under my hand this 30th clay of August, 1941. 
ALLAN R. HANCKEL 
Judge of the Circuit Court of the 
City of Norfolk, Virginia. 
I. Cecil M. Robertson, Clerk of the Cireuit Court of the 
City of Norfolk, Virginia, do hereby certify that the fore-
going is a true copy and report of the testimony, Exhibits 
exceptions, and other incidents of the trial' in the 
page 87 } case of H. B. Odom, v. Sinclair Refining Company, 
a corporation, and that the original thereof and 
said copy, duly attthentfoated by the Judge of said c~urt,. 
were lodged an~ filed with me as clerk of the .said court on 
the 30th day of August, 1941. 
CECIL M. ROBERTSON 
Clerk of the Circuit Court of the 
City of Norfolk, Virginia. 
Deputy. 
page 88 ~ I, Cec.il M. Robertson1 Clerk of the Circuit Court 
of City of Norfolk, Virginia, do certify that the 
foregoing is a true transcript of the record in the case of H. 
B. Odoin1 v. Sinclair Renning Company, a <1.-orporation, lately 
pending in said court. 
I further eertify that the same was not made UJ! and com-
pletedi and delivered until the attorney for the defendant had 
received due notice thereof, and of the intention of said plain-
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tiff to apply to the Supreme Court of Appeals of Virginia for 
a writ of error and supersedeas to the judgment therein. 
CECIL M. ROBERTSON 
Clerk of the Circuit Court of the 
City of Norfolk, Virginia. 
By W. R. HANCKEL 
Deputy. 




By W. R. HANCKEL, D. C. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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